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Treatment of Operator Servicts
Under Price Cap Regulation

RevIsions to Price Cap Rules t'or AT&T

CC Docket No 94-1

CC Docket No 93-124

CC Docket No 93-197

REPLY COMMENTS OF COX ENTERPRISES, INC.

Cox Enterprises, Inc "Cox"), by its attorneys. hereby submits its reply comments on

the Commission's Second Further Notice in the above captioned rulemaking proceedingY

The comments filed in l111S proceeding show a stark difference of opinion. Incumbent

local exchange carners ("LECs ) urge the CommISSIon to deregulate them now so they can

"compete" more effectIvely WIll new entrants in the changmg telecommunications market. The

emergmg LEC competItors, m 1st large telecommunications users and the long distance carriers,

on the other hand, urge the COl nmlssion to freeze consideration of LEC deregulation until

demonstrable, sustainable facllitles-hased competitIon IS achieved Since the Commission

genuinelv wants to promote loal exchange competition, the public policy question thus becomes

can competition survlVe If the .ECs are deregulated now in the manner advocated by the LECs.

1/ See Price Cap Performance Review for Local Exchange Carriers, Treatment of
Operator Services Under Price Cap Regulation, Revisions to Price Cap Rules for AT&T,
Second Further Notice of Proposed Rulemaking in CC Docket No. 94-1, Further Notice of
Proposed Rulemaking in C ' Docket No. 93-124, and Second Further Notice of Proposed
Rulemaking in CC Docket \)0 ())-197 (released September 20, 1995) CSec.gng Further
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ExaminatIon of the comments filt'd in this docket lead to only one conclusion: "No. II Virtually

all non-LEe commenters agree that adoption of LEe deregulation now will destroy the potential

for faCilitIes-based competition r IS equally clear that LEC arguments In favor of deregulation

are dISingenuous and misleading Based on the record in thIS proceeding it would be arbitrary

and capricIOUS for the Commlsslc n to gIve the LEes regulatol)' flexibility beyond that which

they already enjoy at such a critic tI moment In the development of local exchange competition.

The (:ommlsslon will far better s,rve the cause of competitIOn by Jealously pursuing fair

mterconnectlOn and number port,'bility poliCies that lay the groundwork for a future competitive

,eJecommumcatlOns market

L LEC ARGUMENTS SlJPPORTING QUICK DEREGULATION ARE
MISLEADING AND SHOULD BE REJECTED.

Not surprismgly, all ofth·A LEes support quick deregulation. Several of the LECs, most

notably those facing the greatest lear term potential competItion, pay lip-service to the concept

that deregulation should be tied t. Increased competitlOn~; The LEC definitions of

"competition." however. must be rejected because they ignore the Impact of current LEC

monopohes on the opening of LF C markets to competition.

Some LECs, notably the Southern New England Telephone Company ("SNET"), actually

daml that the local exchange maket IS already competitIve SNET argues that because five

companIes have been certificate( to provide local exchange servIce m Connecticut, and because

one of those five companies IS aH'iliated with companIes that proVlde cable television sefYlce to

See, ~, Comments (f NYNEX at 4 (liThe model should provide increasing pricing
fleXIbility as a LEe opens its markets to more competition and as the competitive local
exchange carriers develop a c lmpetitive presence in a particular market ").
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fifty percent of the state, the (mnecticut local exchange market is competitive:ll SNET offers

0(1 sound reason to conclude that the certification of potential competitors is an appropriate

surrogate for actual competitH '0

SNET claims It wants only to be able to "compete on the same basis as its competitors"11

SNET faIls to acknowledge, h )wever, that certification to provide service is one matter, while

actually provIding servIce und~r economIc interconnection terms with number portability and

access to unbundled monopol facilities IS entlfely another COX IS not aware that SNET is

offermg true number portablh v or reasonable interconnectIon terms to competitors, or that

SNET has unbundled facilitie' on Its ubiquitous network so that can all competitors can

"compete on the same basis" Connecticut has enacted legislation to encourage local exchange

competitIon, but mere certific; Itlon does not mean that regulatory arrangements for reasonable

competitIOn have been compltted The transitIon to competitIon must be treated sensibly. It is

plamly not the time to afford ail Incumbent monopolist regulatory relief

Recognizing perhaps hat the case cannot be made that there is actual competition, other

LECs seek regulatory relief WIng "potentIal competition" proposals. Under these proposals, the

LEes would be deregulated (nee the potential for competition IS realIzed as measured by various

competItIOn proxIes. While n, me of the "potential competItion" proposals In the Second Further

Notice are vIable, the LEe ha re gone one step further and boldly altered the Commission's

proposals In a manner designt d to preserve then monopoly power. For example,

addressability, one competitiol proxy. was defined by the CommiSSIOn in the Second Further

1/ Comments of SNE at 4-7

4/ld at 7
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Notice as "a competitor's ability tl ' utilize existing capacity m response to a price increase. "21

The LEes, however, in presentin) their own formulatIOn of the addressability proxy, have

fundamentally altered the Comml,SlOn's proposal by including potential capacity. Consequently,

under the LEe proposal, a marke would be competitive If a facilities-based carrier could

theoretically serve a certain perceltage ofthe market by extending its facilities.§!

Such a measure of markeplace competition is a LEe monopolist's dream. Companies

entenng the local exchange markt t do not merely face other competitors~ they are confronted by

a well-establIshed, firmly entrenched monopolist with a ubiqUItous network and continuous

i'evenue stream based on decades ,)f guaranteed profits Further, the facilities-based local

exchange market is a highly capltlJ and regulatory mtensive busmess that companies carmot

easily enter and exit Since comp ~tltors carmot easJly enter and exit the local exchange market,

'addressabJlity" and other "potent al competitIon" proposals are not at all useful in determining

when a market IS subject to comp~tltion [n a capital intensive., monopolistic market,

ipproxlmating market competitiv, ness llsmg a method that looks at what percentage of the

narket a company could serve If I expanded its facilities IS entirely inappropriate. Adoption of

L"EC deregulation based on "addnssabilitv" or other measures of potential competition would be

I stunmng blow to the emergence of competition because It would enable the LECs to preempt

,)otenttal competItors before they an enter a marketl'

2/ Second Further Notice at ~ ]39. As proposed by the Commission, market
,:ompetitiveness can be measured by how "addressable" a market is.

§./ See,~, Comments of JTE at 67-70

7/ ,See, eg., Comments of en 0( at 5-9
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A traditional, practical and histonc method of determining whether a market is

competitive IS market share Ind,~ed, market share was a determmative factor in the

CommissIon's recent decIsion toieregulate AT&T ~ BellSouth, however, states without citing

any ~>upport that the "CommIssion has recognized the limitations of market share as a measure of

competition "~F GTE also disput~s the use of market share as a measurement of competitiveness,

c1a1mmg that using market shan as a deregulation tngger "predetermmes the outcome of the

competitIve process, effectively roeserving a portion of the market for a new entrant. ... [and

bUIlding a lag mto the system] (' unng which entrants will be protected from the incumbent. IllQl

GTE seems to miss the pomt thlt the purpose of regulation m this instance to is to promote

competition. Market share IS t~e histone and most practical method of determining when a

formedy monopolistic market . actually competitive, as the Commission observed when it

deregulated AT&T ,11

II SIGNIFICANT, SUSTAINABLE FACILITIES-BASED COMPETITION MUST
BE IN PLACE BEFORE ,,~NY LEC DEREGULATION OCCURS.

Many of the LEe pror:osals and several of the proposals discussed in the Second Further

Notice, call for LEC deregulallOn even in the absence of local exchange competition. As Cox

.!if See Motion of AT&T Corp. to be Reclassified as a Non-Dominant Carrier, Order,
FCC 9"-427 (released Oct( ber 23. 1995)

9) ('omments of Bemouth at 53

010: Comments of GT . at 72

ill Actual facilities-bast·d competitIOn will be realized when at least one LEC-competitor
can provIde switched servtce ~ throughout a LATA market area and when that competitor is
actuallv providing service to more than a de minimis share of the market Comments of Cox at 4
19
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and virtually all of the non-U C commenters have shown, implementation of aLEC

deregulatory program before the establishment of sustainable facilities-based competition would

only serve to perpetuate LEe monopolies and doom the potentIal for competition.

LEC market power I~ undisputed lY As Cox discussed in Its comments, LEC market

share has not decreased slgmicantly over the last twenty years lli Further, as the NCTA

comments VIvidly illustrate, t'le LECs are doing everything m their power to hang on to their

monopoly status~: Any reia, atlOn of the current price cap regime can only harm facilities-based

competitors, especially now ,hen state prohibitions on local exchange competition are finally

starting to lift but the final terns of basic elements of competition, such as interconnection and

number portability, are not re ;olved

No rational basis has heen presented to justify further LEC price cap deregulation in the

absence of sigmficant compe ltlon. As the CommissIOn observed, "the LEC price cap plan was

deSigned to simulate some of the efficiency incentIves found III competitive markets and to act as

a transitional regulatory schel ne until the advent of actual competition makes price cap

regulation unnecessary "12 \ Vhtle pnce cap regulation may not be needed when real facilities-

based competition emerges II the local exchange and interstate access market, such competition

has not vet developed Nothllg III the record shows that the state of actual competition in the

local exchange market has changed slgmficantly since LEC pnce caps were put in place in 1990,

11/ Statements such as t!lose of Pacific Bell that the local exchange bottleneck no longer
eXiStS are ludicrous and shOll d be flatly reJected, See Comments of Pacific Bell at 36-37.

13, Comments of Cox al 4

11/ Comments of the National Cable TeleVISIOn Association ("NCTA") at 12-18,

15/ Second Further Notl~ at ~ 9
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and nothing In the record SUppOl ts the LEC or Commission deregulation proposals in the absence

of actual competition.l§i

The Second Further Nonce states that the Commission's contemplated changes to LEC

pnce cap regulation are designed to benefit consumers1Z! The LECs, however, ask the

Commission to craft rules that :.re designed to benefit the LECs. Unless the Commission's

Impltclt mtention IS to protect tIe current LEC monopolies. It will reject all LEC deregulation

schemes that do not include sig mficant facilities-based competition based on economic

mterconnectlOn as a mandato", pre-conditIOn.

Respectfully submitted,

COX ENTERPRISES, INC

Werner K. Hartenberge\
Laura H. Phillips
Christina H. Burrow

Its Attorneys

DOW, LOHNES & ALBERi'SON
1255 Twenty-Third Street, N W
Suite 500
Washington, D. C. 20037
1202) 857-2500

,; anuarv I I" 1996

16/ See,~, People or~tate or Cal, v, FCC, 39 F.3d 919,930 (9th Cir. 1994) (The
CommIssion cannot change ts material conclusions without support or explanation.),

1]/ Second Further Notlce at ~ I


